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EXECUTIVE SUMMARY

What do children need? Do mothers and fathers matter? Is intending to have
a child a key factor in child well-being, or do other factors, such as the family
structure in which a child is raised, matter as well?

In today’s debates about the family a new term is often heard: “intentional par-
enthood.” The term, which appears to have originated in the 1990s to resolve
disputed surrogacy or lesbian parenting family law cases, has been embraced
broadly within family law and by family diversity leaders around the world.
Intentional parenthood, its advocates say, is good for children. Intention makes
a wanted child. Anyone can be an intentional parent—straight, gay, married,
partnered, or single.

This report takes the reader on a global tour of today’s new intentional fami-
lies, introducing one-, two-, three-, four-, and five-parent families. The report
reveals what we do and do not know, from a social scientific point of view,
about child well-being in these family structures. Some of these family forms
are too new, too rare, or until recently too secret to have been studied closely.
Others, such as the married mother-father family, are forms about which we
now know a great deal. At the same time, intriguing new research on the
practice of intentionally conceiving children—through anonymous sperm dona-
tion—who will not know or be known by their biological fathers, suggests that
intention alone hardly guarantees that children will do well.

What do family forms that even before conception intentionally deny children
a relationship with their biological father or mother have in common? What
forms do these families take? How do young people deliberately denied a bio-
logical parent feel about what happened to them? This report presents what we
believe to be the first systematic critique of the concept of intentional parent-
hood and offers a surprising and at times disturbing portrayal of practices now
being followed around the world.



1. WHAT IS INTENTIONAL
PARENTROQD

Where did the idea of “intentional parenthood” originate? While the concept
shares intellectual parallels with the idea of “planned parenthood” and a cen-
tury-long discourse about legal access to contraception and, more recently,
abortion, the specific language of intentional parenthood appears to have
originated as a legal concept in the United States in the 1990s, as judges sought
to grapple with murky surrogacy cases. Diane Ehrensaft, a developmental and
clinical psychologist in Berkeley, California, and author of Mommies, Daddies,
Domnors, and Surrogates: Answering Tough Questions and Building Strong
Families,' refers to the 1997 case of Luanne and John Buzzanca. The Buzzan-
cas conceived a child using donor sperm, donor egg, and a surrogate, and then
split up before the baby was born. The legal case pitted them against each
other as well as against the surrogate mother, who sought to keep the child.

Ehrensaft writes that ultimately, “The court decision was made on the basis that
these two people [Luanne and John Buzzanca] were the ones who intended

to have this child together.”? It was this “tumultuous legal case,” she contin-
ues, that “helped point us all toward a key concept in family building using
reproductive technology—the intent to parent. If we want to know who a
child belongs to, ask who made plans to have the child.” In the years follow-
ing, this concept was used in lesbian parenting disputes that came before the
courts. These were cases in which a non-biological mother figure sought rights
to a child whom she and her ex-partner had conceived together using donor
sperm, or in which a biological mother sought to deny custody or visitation
rights to her former partner.

In an oft-cited article published by the Hastings Law Journal in 2002, City Uni-
versity of New York School of Law professor John F. Storrow sought to under-
line how intentional parenthood should be used as a guiding framework even
for those who do not have access to marriage. He took on “recently enacted
and proposed statutory provisions that clearly define intentional parenthood



but reserve the status to married couples alone.” Drawing upon the “emerg-
ing doctrine of functional parenthood” (which defines parenthood around who
actually cares for the child), Storrow sought to illumine recent theories about
intentional parenthood, arguing that “planning and preparing for the birth of a
child—not marriage—are the essential criteria in determining who is—and is

not—an intentional parent.”®

Other legal scholars then employed the concept of intentional parenthood
beyond disputed surrogacy or lesbian parenting cases. For example, Univer-
sity of Florida law professor Nancy Dowd has argued that fatherhood should
be legally defined around “intentional, ongoing caretaking” rather than around
“genes, marriage and money.””

The idea of intentional parenthood has leapt from the legal lexicon to the
broader academic and cultural vocabulary, becoming largely synonymous with
the already popular idea of “families of choice”—that is, family defined not
necessarily by marriage or blood or adoption, but by choices freely made by
autonomous beings. British philosophy professor Susanne Gibson describes
single mothers by choice as those who “practice...intentional single parent-
hood.” In a particularly free-floating definition, Kathleen M. Galvin, professor
of communications at Northwestern University, defines “intentional families” as
“families formed without biological and legal ties, [which] are maintained by
members’ self-definition. These ‘fictive’ or self-ascribed kin become family of
choice, performing family functions for one another.”

More recently, intentional parenthood has been elevated as a good by family
diversity leaders who have long fought to make their case for the equal value
of all family structures, despite the reality of messy divorces, stressed-out re-
marriages, and unplanned births to struggling single moms. Drawing upon
longstanding ideas about the value of planned pregnancy embedded in public
discussion on contraceptive and abortion rights, family diversity advocates now
discover among lesbians and gays using artificial reproductive technologies a
realm of peace and order, intention and planning—where 7o child can fall into
that dreaded category of personhood: the accident.

Ellen C. Perrin, professor of pediatrics at Tufts School of Medicine and lead
author of the American Academy of Pediatrics 2002 report on same-sex parent-
ing, observed that for same-sex couples “it typically takes a lot more planning
and thought to become parents.” She added, “If anything there is a very high



level of commitment to parenting among [them].”"* After the June 2010 release
of a widely-publicized study purporting to show that children of lesbian moth-
ers actually do better than children of heterosexuals,'' a number of observers
repeated the oft-stated claim of lesbian and gay leaders: “None of our children
are accidents.” One reporter wrote, “There are obviously no gay ‘accidents.””"?
Another quoted a source as saying, “Lesbian and gay parents have to choose to
have a family. There are no ‘accidental’ children.”* Following the January 2011
decision by the U.S. State Department to extend benefits to partners of gay and
lesbian employees, another observer commented on an article on the Washing-
ton Post website: “when children come along for gay couples, it’s because we
really want to have them. They are not ‘accidents’ or treated as such.”'* A social
work textbook concurs: “What stands out...is that parenting is a choice for gays
and lesbians....Pregnancy and parenting is not an accident as it might be in
heterosexual relationships” (emphasis in original).'” Rather, “the decision is well
thought out, and probably even extremely expensive.”*® Sex columnist Dan
Savage agrees. “Since gay men and lesbians don’t have children by accident,

all our kids,” he writes, “are wanted kids, planned for and anticipated.”” The
implication is that intention—what the adults meant to do before they started
the family—is a key ingredient for child well-being.

So, who are today’s intentional families? What do they look like? What forms
do they take?

In this report you will meet today’s new intentional one-, two-, three-, and
four-plus- parent families from around the world. These are the variety of fami-
lies that adults set out to form before a child is conceived. Intentional families
do not include those who are divorced, remarried, a single mother by accident,
widowed, or adoptive. They do not include the grandmother raising her grand-
children or the married couple who take in their niece or nephew. In none of
these cases do the adults actively decide: “I'd like to make a divorced family”
or “I'd like to get married and then have my spouse die” or “I'd like my daugh-
ter to get hooked on drugs and then get pregnant so I can raise my grandchil-
dren” or “I'd like to get pregnant by accident.”'®

The intentional families around the world featured in this report include those
today’s would-be parents think about in advance, then decide with pride and
say, yes, I want to do this. This is my choice.

Let’s get started.
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. MEET TODAY'S NEW

INTENTIONAL FAMILIES

ONE-PARENT FAMILIES

Single Mother by Choice

The single mother by choice has her own acronym: the SMBC. Since 1981, an
organization in her honor has been hosting meetings where SMBC’s can gather,
trade diaper talk, commiserate about lousy family leave policies, and provide
tips to curious would-be SMBC'’s looking for advice. Their ranks include wom-
en who became unexpectedly pregnant and, deciding against adoption, abor-
tion, or marriage, choose to raise the baby alone; women who adopt; women
who intentionally stop using birth control in order to become “accidentally”
pregnant in a casual relationship; but mostly (and getting the most headlines)
women who choose their baby’s absent father from a sperm bank. Nationwide
chapters of SMBC have grown from twelve to twenty-four in just the last three
years." Since most people soon get fed up being known by a cumbersome set
of letters, the SMBC movement has lately adopted a new, edgier, and decidedly
American moniker: the “choice mom.” America loves motherhood and freedom
of choice, and it’s clear the American media loves a good story about choice
moms.

Open the New York Times. The October 13, 2005, headline “Women Opt for
Sperm Banks and Autonomy” tops one of many stories across the country
revealing how women today can browse online catalogs and shop for a sperm
donor in the same way they might choose a sectional sofa or a new car. The
article states that about three-quarters of the 4,000 SMBC members used sperm
donors to get pregnant, and quotes one Long Island choice mom as saying,
“You're paying for it, so you kind of want the best of the best.” The reporter
notes that this mom “saw her ability to select a 6-foot-2 blond, blue-eyed,
genetic-disease-free donor as some consolation for not getting to fall in love
with someone who would most likely have been more flawed.”* Or flip to the
Times magazine’s January 29, 2009, installment and read “2 Kids + 0 Husbands



= Family.” Until recently (Nadya Suleman, otherwise known as “Octomom,”
excepted), most choice moms chose to have only one child. Now, according to
the article, they are increasingly choosing to have two: “instead of giving their
children a father, they give them a sibling.”*

Open the Chicago Tribune to this bold heading: “Women in Their 30s and 40s
Choose Not to Wait for a Spouse.” Amid the breathless declarations that “single
women are helping redefine the typical American family,” “single mothers are
integrating into the mainstream and getting attention in the media,” and “the
stereotypes of the 1950s...have long vanished from many American house-
holds,” we do find some hard reality in one choice mom’s story.?* Ten years
ago, pushing forty, she moved to a new state, bought a house, and began
decorating a nursery. She got involved with a man, they were not using birth
control, and she reports that his attitude about a pregnancy was, “If it happens,
it just happens.” She became pregnant and soon after that was no longer in-
volved with the father. Of her now nine-year-old daughter, this choice mom re-
ports, “She does cry sometimes about not having her dad around, but we talk
about it....I do feel guilt sometimes, but we try not to let it overwhelm us.”*
Yet rather than dwell on the inconvenient fact that this child, like so many,
mourns the loss of her father, the story swings back to breezy portraits of
single moms toting their tots on campus, managing their managerial posts with
aplomb, and relying on their own mothers, nannies, and au pairs to provide all
the care that they as working single parents cannot.

Or open the September 2005 Atlantic, in which writer and “choice mom” Lori
Gottlieb, midway through her first pregnancy, details the giddy excitement of
expecting a baby without having a man in the way. Like many choice moms
interviewed in the media, Gottlieb confirms that single women often turn to
donor sperm not because their clock is ticking and no man is available, but
because none of the men available are good enough for them: “Many, includ-
ing me, have turned down engagement rings from eligible bachelors even as
our biological alarm bells started sounding. As a friend put it, we're paradoxi-
cally ‘desperate but picky.””?* While browsing online donor catalogs (“Did I
want an M.B.A. or a Ph.D.? A lacrosse player or a violinist?”) Gottlieb gushes—
in words seemingly designed to offend the male half of the human species—
that “it felt liberating to have the pick of the genetic crop.”” She echoes the
common secret pleasure of today’s choice mom: “by bypassing the uncontrol-
lable world of romance, I was able to choose a man to father my child who
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might be completely out of my league in the real world.”?® After she becomes
pregnant, Gottlieb notes that “I've gotten a surprising amount of male atten-
tion” lately, “not due to some bizarre pregnant-lady fetish,” but because “the
men I'm dating realize that T already have everything else I want, so now

I'm in this purely for a chance at love.”?” Expecting her child in a couple of
months, Gottlieb closes her piece with a sigh: “in a very modern sense my life
these days feels incredibly romantic.”*®

I read Gottlieb’s piece that autumn while knee-deep in toddlers, struggling with
my husband to raise a seventeen-month-old and an almost three-year-old and
hold down two jobs between us at the same time. With a cynical snort I threw
down the magazine and wondered how romantic Gottlieb’s life would be once
the actual infant arrived. I didn’t expect that I would have the chance to find
out.

In March 2008, the Atlantic featured an update on Gottlieb’s thoughts about
love and motherhood. With the urgent title, “Marry Him! The Case for Settling
For Mr. Good Enough,” Gottlieb, now a seasoned mother, urges would-be
choice moms to get over their pickiness and settle for the guy already in their
lives, the guy with the “annoying habit of yelling ‘Bravo!” in movie theaters,”
the guy with the “halitosis or abysmal sense of aesthetics.”*

What happened? Did Gottlieb—as some choice moms eventually do—look at
her beloved toddler and ache for the tragic absence of his father in her son’s
life? Well, no. The thrust of the piece is this: A husband would be great be-
cause raising a child is a heck of a lot of work and having someone to help
clean the house, bring in some income, and throw a ball with the kid at the
park while you get to sit on a blanket and rest would be, well, terrific. And
that’s it. Gottlieb’s sage advice to unmarried women considering going the
single-mom route (Don’t do it! Get over your pickiness! Marry a nice man and
raise your children with him!) is based solely on the testimony of a tired-out
woman who has discovered that not only is there no romance in raising a baby
on your own,

these single-mom books fail to mention that once you have a baby alone,
not only do you age about 10 years in the first 10 months, but if you don’t
have time to shower, eat, urinate in a timely manner, or even leave the
house except for work, where you spend every waking moment that your



child is at day care, there’s very little chance that a man—much less The
One—is going to knock on your door and join that party,

but also that it’s really, really exhausting.

In Gottlieb’s vision, “Mr. Good Enough” is little more than a glorified house
boy, not really an intellectual or social equal, and certainly (because this is-
sue never merits a mention in her piece) of no importance to the child as the
child’s father. Still, reading Lori Gottleib on what happens after the sperm and
egg become a baby would be sobering for any woman pondering ordering
sperm off a website—if she read it.

But if the would-be choice mom happened to flick on the television instead,
she would encounter a different story. For example, on the January 15, 2007,
episode of the Today show, host Meredith Viera moderated a debate on the
choice-mom issue.?' The exchange featured family psychologist Brenda Wade,
an attractive African-American therapist in a warm pink sweater set who, lean-
ing comfortably on a sofa opposite Viera, exhorted female viewers to make a
“power choice” to become single moms. Women are “hardwired for bonding”
she told viewers; they feel “that deep, deep urge to have children.” Women
need children because they want to “grow” and “learn about themselves.”
When pressed about the emotional needs of children to know and be in a
relationship with their fathers, Wade confidently asserted that because choice
moms are generally older and might never have been married (and thus di-
vorced) in the first place, their children are in a different category and will not
be harmed by their mom’s “power choice.”?* (At Dr. Wade’s website, one can
purchase not only her Power Choices book, but also a “self-transformation kit”
that includes “power choice” note cards and a candle.)*

Or maybe our would-be choice mom decided to drop by the bookstore on
her lunch hour. There she can find Single Mothers by Choice: A Guidebook for
Single Women Who Are Considering or Have Chosen Motherbhood, or Choosing
Single Motherhood: The Thinking Woman's Guide, or any number of other vol-
umes including the popular Knock Yourself Up: No Man? No Problem: A Tell-All
Guide to Becoming a Single Mom, by Louise Sloan.>

Not long after the publication of Knock Yourself Up in 2007, a British newspa-
per featured a long interview with its Park Slope, Brooklyn-based author. Now
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44, Sloan lives with her young son, who was conceived “not, as Sloan had
fantasized, in her twenties, through a candlelit ceremony in which she and her
then long-term girlfriend Joan tenderly inseminated each other in their apart-
ment in San Francisco, but...lying in stirrups in some doctor’s office with the
sperm of some complete stranger being introduced to my uterus through a
catheter!””?

Sloan went on to write a book (Knock Yourself Up) about the whole thing.

Part tell-all, part advice, part survey of today’s breed of choice mom, the book
dishes on the highs and lows of having babies with men you have never met.
One of the highs choice moms consistently agree upon: There’s no man under-
foot. Sloan writes about “Anne,

G«

who has one daughter by an ex-boyfriend,
and another by a donor, and who says: ‘T have one kid who’s all mine, and
nobody can ever f--- with that, and another kid who I always have to do this
dance [with her father] of how she’s raised.””*

Now let’s say our would-be choice mom bypassed the bookstore and instead
went to church on Sunday. Surely there she would hear a different message?
Maybe not. Support for women making the “power choice” of single parent-
hood can come from surprising corners. In her 2006 Single by Chance, Mothers
by Choice: How Women Are Choosing Parenthood without Marriage and Creat-
ing the New American Family, Rosanna Hertz shares the remarkable story of
“Lily,” a committed Christian from the Midwest who, as a teacher in Boston, re-
alized that her dream was to have a baby alone through artificial insemination:

Bubbly and outgoing, she never lost her Midwestern friendliness and di-
rectness, but even she hesitated before she approached the pastor of ber
church with her “crazy” question: should she become a mom on her own?
She fully expected her pastor to reprimand her for defying church tradi-
tion. But she was stunned by bis reaction:

Twalked out of there and my eyes were just wide. I thought, “Ob no,
he didn’t just shut down this road I'm on.” He said, “It’s completely
natural that you want to be a mother, of course you want to be a
mother. And of course, it would be more perfect if you had a hus-
band. But you would be a great mom. And this church community
loves you, and I know they will support you in this.”’



Lily’s pastor then recommended that she bring her question to the church el-
ders. Hertz relates Lily’s words:

And I went to talk to them about it when I was more sure I was going to
do it and I was thinking the same thing—they are not going to approve of
this....I was crying as I was talking about it because it was bittersweet. 1
really was torn. I wanted to be a mom, but I didn’t want to do it this way.
You know? And I finished telling them what I was thinking about, and
there was this silence. And then the woman who bired me ten years earlier,
she reached over and grabbed my arm and said, “Well, bless your heart!
That is so brave.” And then there was silence and she said, “I'm getting
goose bumps thinking that we might get to support you in this.”>®

Lily also checked in with the principal at the middle school where she taught.
The principal and head of her department were “sympathetic”:

The principal asked [Lily] to think about how and what she would tell her
students. This gave her pause. She decided that if she went forward with
her plan and if she became pregnant, she would tell the students that she
had been inseminated in a doctor’s office. She especially wanted to convey
to the students that there was no sexual “misconduct” on ber part: she had
not made a mistake but instead had chosen a sexless route to mother-
hood.*®

Single Father by Choice

Starring opposite the choice mom (but not having much interaction with her; in
fact, his drama takes place on another stage down the hall) is the single father
by choice. He hasn’t achieved acronym status yet, so let’s go ahead and give
him one now: the SFBC.

Browse newspapers around the world and read glowing reports of the proud
new SFBC.

First stop, the United Kingdom. Meet Ian Mucklejohn, father of three. In 2001,
at the age of 54, Mucklejohn became the father of triplets conceived with an
egg donor and a separate “gestational” surrogate mother, both living in the U.S.
(“Gestational” surrogate refers to a woman who carries an embryo that was
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conceived with another woman’s eggs. A “traditional” surrogate carries a baby
conceived with her own eggs.) Mucklejohn readily admits he used services in
the U.S. because one is not allowed to buy a woman’s eggs in Britain; nor can
one circumvent the right of the surrogate mother to decide to keep the child
if she changes her mind after the birth.* By contrast, in California—a destina-
tion of choice for gay and single would-be fathers around the world—anything
goes. A man can purchase eggs, pick a surrogate, and head home with three
babies. His only remaining and sometimes significant legal struggle is to con-
vince local authorities to provide the children citizenship and birth certificates
with a blank in the space for “mother.” Mucklejohn fought and won this battle
in the U.K. and is thus a pioneer of the emerging global SFBC movement—
men who, unlike women, must leap additional biological and legal hurdles to
conceive and raise a child who has no relationship with the other biological
parent.!

Next stop India, where in 2005 forty-six-year-old accountant Amit Banerjee
became the nation’s first SFBC. Ironically, the IVF doctor who performed the
procedures sits on the Indian Council of Medical Research, which, with the
National Academy of Medical Sciences, comprises the two organizations over-
seeing ethics regulations for reproductive technologies in India. Dr. Sudarshan
Ghosh Dastidar enthused that the new father “was a perfect candidate for ART
(artificial reproductive technology). As a physician I could not deny him the
available technology that hundreds of childless couples are opting to fulfill
their dreams of a family.”#* Hoping to head off a national debate, Dr. Ghosh
Dastidar continued, inexplicably: “One cannot deny the right of procreation to
a married adult, who unfortunately in this case was divorced. But he is finan-
cially stable to support a child and has a family that is more than willing to
bring the child up.” And what about the loss of ever knowing his mother for
the child? The good doctor replies with a question, “What about a child whose
mother dies on the delivery bed?” In other words, some children already begin
life under the gravely tragic circumstances of their mother dying in childbirth.
Is it not the “right” of would-be parents intentionally to create children with,
according to the doctor, virtually the same experience—and is it not the obliga-
tion of doctors to help them achieve this?

SFBC'’s, gay or straight, are also popping up all over the U.S. For example, Andy
Abowitz, a “successful, single gay man living in Philadelphia,” twice paid a twen-
ty-five-year-old married doctoral student to donate her eggs and a gestational



surrogate to carry the pregnancy, which resulted in a girl and, twenty months
later, twin boys.® The egg donor commented, “When 1 got (the pictures), I was
so surprised by how much [the girl] resembled me when T was that age.” She
enthused, “I think it’s really fantastic when children are born into situations
where they’re wanted that much.” And while it’s true that Abowitz seems to
want these children very much, how will they make sense of an egg donor and
surrogate mother who did not want them? How will they make sense of what
“mother” even means when they have a genetic mother and a separate birth
mother, neither of whom are in their daily lives? Such questions apparently do
not concern Abowitz, who proudly tells the reporter, “Technology has allowed
me to do this and society has allowed me to do this.”

Abowitz is certainly correct that society—or at least, the nearby state of Mary-
land—has allowed him to do this. The year after Abowitz’s story aired on a
Baltimore television station, Maryland decided to settle the issue of how to
handle surrogate mothers and the birth certificate. Their conclusion? Keep them
off of it. In a 4-3 decision handed down on May 16, 2007—the day after Moth-
er’'s Day—the Maryland Court of Appeals, the state’s highest court, ruled that a
surrogate mother who has no genetic relationship to the baby she is carrying
does not have to be listed as the mother on the birth certificate. The decision
stemmed from the case of twins born in 2001 in the Washington, D.C., suburbs
to a gay father, where the court decided neither to recognize the egg donor as
a mother (even though she does have a genetic relationship to the children),
nor to appoint counsel for the children.

Although judges in other jurisdictions have allowed a blank to be left in the
space for “mother” on birth certificates of children conceived through sur-
rogates, this was the first time a high court had used a state’s Equal Rights
Amendment to make the ruling, according to the attorney who argued the
2001 case. The court ruled, in essence, that men who can prove they have no
genetic relationship to a child can be ruled not to be the father, so the same
principle should apply to women.# For Maryland’s highest court these twins
became officially, legally and otherwise, motherless.

In America’s reproductive technology Wild West, courts are generally all too

happy to stay out of it or, when necessary, to help out (clearing up that birth
certificate issue, for instance), but sometimes a judge gets wind of what’s up

and gets angry. Unfortunately, for a situation to draw judicial wrath someone
else has to mess up colossally first.
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In 2004, Stephen F. Melinger, an unmarried, fifty-eight-year-old New Jersey
schoolteacher, contracted Zaria Nkoya Huffman, of South Carolina, through a
Pennsylvania brokerage agency to carry his child while her husband was away
on active duty in military service. (A considerable number of U.S. surrogates
are married to military men, and thus their prenatal health care and delivery
costs are shouldered by—you guessed it—you and me.)* Huffman conceived
twin girls. When the due date neared, Melinger and Huffman traveled to Indi-
ana, where Melinger checked into a hotel room near the hospital to await the
delivery. After their birth the infant twins spent their early days in neonatal in-
tensive care. In the intensive care unit, Melinger aroused the concern of nurses
when he arrived for a visit with the twins with a live pet bird on the arm of his
suit jacket, and on another occasion appeared to have bird feces on his shirt.
Unit nurses also noted that Melinger was planning to drive the girls back to
New Jersey by himself, and did not seem to be aware of the kind of care they
would need or to have made any provisions to care for them once home. The
nurses alerted authorities and a judge was brought in on the case.

In a fiery letter that was reprinted in local media, Marion Superior Court Judge
Marilyn Ann Moores expressed outrage over the whole matter. She condemned
the brokerage of children and asked U.S. Attorney Susan Brooks to review the
case and the director of the surrogacy agency that arranged it. Moores wrote:
“There seems to be no concern regarding the emotional impact on children
who learn that they, in effect, were bought and paid for and that their mothers
gave birth as a means of obtaining money.” The twins were removed from
Melinger’s custody and put in foster care.

Posthumous Conception

For some single mothers there is another, albeit less common, way of obtaining
sperm, one that brings another layer of social sympathy for the mother, addi-
tional assurance that dad will not get involved in the child’s life, and an extra
layer of pain for the child. This way of achieving a pregnancy is called “post-
humous conception”: conceiving a baby with the sperm of a dead man.

Like motherlessness, a father’s death before his child’s birth was once the stuff
of grave misfortune, the excruciating plot twist in novels and films, the subject
of classic poetry (especially if the father died at war)—a heartbreaking story

of love, sex, death, and new life happening in the span of nine months. Think



of how the killing of Wall Street Journal reporter Daniel Pearl shook the na-
tion and became the subject of a major motion picture, in part because of the
compounded tragedy that Pearl’s wife was pregnant with their son when he
was brutally murdered. While the scenario might seem dreadfully romantic in
the movies, most people would agree that in real life avoiding such a tragedy
would absolutely be the right thing to do for a child. But not everyone feels
that way.

After a man dies, his sperm can live up to about thirty-six hours in his body.

It is possible for doctors to harvest and freeze living sperm within this time
frame. The sperm can then be used in the same way that vials of frozen sperm
are used in artificial insemination procedures worldwide. For some time, men
with cancer and other illnesses for which the treatment might cause infertil-

ity and who might wish to have children later have been encouraged to store
sperm in advance of treatment. In the event the man dies, one can certainly
sympathize with a grieving and perhaps childless widow who considers using
the sperm to have a child to carry on the memory of her husband. After all,
her husband consented to having his sperm stored for this purpose, they were
married to one another, and the fact that the sperm exists (and will also even-
tually “die” if it is not used) is a painful reminder for a woman desperate to
keep a connection to her lost love. But if she uses the sperm she is conceiving
a child already burdened with a grieving mother and a dead father.

Beyond this scenario there are other even more complicated situations involv-
ing posthumous conception. For example, when an unmarried man dies, do
his parents have the right to retrieve his sperm to create the grandchild they
desperately want? Some say yes, especially if he was their only child. In Dallas,
Texas, when twenty-one-year-old Nikolas Evans died from a head injury after
a fist fight, his mother harvested and stored his sperm, hoping to find a sur-
rogate and someday raise her own grandchild.” In Russia, a mother used her
deceased son’s harvested sperm and a surrogate mother to create a grandchild
she also planned to raise alone.* The Russian state challenged her right of par-
entage, refused to name her as the legal mother, and placed the child in state
care.

What about a girlfriend? Do she have the right to harvest her boyfriend’s
sperm, even if he did not consent to such an arrangement before his death? A
court in Towa thinks so. In September 2007, the Des Moines Register reported
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a case in which a twenty-three-year-old man was critically injured in a motor-
cycle accident.®* Hooked up to machines and with little brain activity, he was
expected to die soon. The man’s girlfriend and his parents asked the hospital
to harvest his sperm so that his girlfriend could have his child after his death.
The hospital refused. The man’s parents appealed to the court and obtained an
emergency hearing—and won.

What about the state? Does it have interest in harvesting sperm? Perhaps. In
Israel, with the approval of the army, a group called New Family has helped
hundreds of Israeli soldiers who agree to store and sign over rights to their
sperm to their wives or “serious girlfriends” before going off to battle. In strik-
ing support of what might be called “dead father’s rights,” New Family chair-
woman Irit Rosenblum said she believes that “a person should still be able to
father a child even when he is no longer alive.”

And what about strangers? Can they get access to a dead man’s sperm? If there
is a purported shortage of men willing to donate sperm, maybe yes. The state
of Western Australia has a policy limiting the number of offspring that can be
conceived with one man’s sperm; they also do not allow importation of sperm
from other nations, since sperm banks in other countries do not comply with
their policies. Consequently, there is not an abundance of donor sperm in
Western Australia. In response to these circumstances, two doctors proposed
that sperm be harvested from dead men in order to address the sperm donor
shortage “crisis.” Many in Australia were alarmed, including Tangled Webs, a
group that advocates for the rights of donor-conceived persons. One of the
group’s leaders, Myfanwy Walker, wrote in a letter to the West Australian
newspaper:

The proposals by Anne Jequier and Bruce Bellinge to harvest sperm from
deceased men is not only seriously macabre but in direct conflict with the
best interests of the child to be created from such posthumous “donations.”

It seems it is easy to forget that a human being will be conceived with
needs and rights of their own, their life extending long beyond the “serious
problem of clinics not having enough gamete donors (and presumably a
somewhat smaller bank balance)....I was created via donor conception,
a practice based on the same reckless postulating exhibited by Jequier and
Bellinge. Apparently no one considered that I might want to know my bio-



logical father and half siblings, that I might feel a need to connect with that
unknown and unrecognised part of myself, that I might feel a deep loss and
confusion from the inability to reconcile this feeling of being somewbat
alien in the family that raised me and, most tortuously, that the decision
to create me in such a way was intentional....Unlike those of us conceived
with living donors, however, people conceived via postbumous donations
will have to grapple with knowing they were conceived via cadaver.>'

Cloning?

There is yet another potential way to create an intentional one-parent family,

a method no one has admitted to achieving yet, but one that could succeed
any day: reproductive cloning. Not too long ago that process induced universal
gasps of horror. No longer.”

While the revelation that Hwang Woo-suk, the once-prominent South Korean
stem cell researcher, had fabricated large portions of his data threw the stem
cell research field temporarily in disarray, intense discussion of “therapeutic
cloning” in the media in recent years has nevertheless made the public much
more comfortable with and even enthusiastic about the idea of cloning for
some purposes. In May 2005, the South Korean cloning accomplishment made
front-page headlines around the world, but news later that month that a team
of scientists at the University of Newcastle in Britain had also created cloned
human embryos barely elicited a yawn. Cloning had already become old news.

Many nations have banned reproductive cloning but allow varying degrees of
therapeutic cloning.?® Yet few people realize that the only difference between
therapeutic and reproductive cloning is whether the cloned embryo is im-
planted in a woman’s womb. The technology to implant the embryo—in-vitro
fertilization—has been in wide and ever-increasing use since 1978.

Has anyone implanted a cloned embryo in a woman’s womb? A fringe group
called the Raelians claimed to have accomplished this in 2002, but the reports
were unconfirmed. So far, no reputable scientist has reported doing so. But
how much time remains before that happens?

Britain’s Guardian newspaper ran an astonishing article on May 20, 2005: “Pro-
cess Holds Out Hope for Childless Couples.” The process is reproductive clon-
ing. Among the experts quoted were Robert Edwards, who pioneered in-vitro
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fertilization and created the world’s first “test tube” baby, Louise Brown, in
1978. Edwards told a conference audience that “reproductive cloning should be
considered for patients who have exhausted all other forms of treatment.” For
example, it “would be helpful for people who cannot produce their own sperm
or eggs.”

At that same conference, James Watson (who with Francis Crick discovered the
structure of DNA in 1953) argued that “there is nothing inherently wrong with
cloning,” saying, “I'm in favour of anything that will improve the quality of an
individual family’s way of life.”>

Critics point out that cloning in animals led to numerous stillbirths, deformities,
and deaths shortly after birth before succeeding in a live, apparently healthy
animal (and even those animals can develop serious health problems later).
Prof. Edwards responds that pre-implantation genetic screening of embryos will
take care of all that. With enormous confidence in the ability of medical sci-
ence to detect every defect in an embryo—and with casual concurrence with
the routine discard of all embryos that are not acceptable—he remarked that
“very soon...only healthy embryos will be implanted during assisted reproduc-
tion.” The “birth of a child with defects after fertility treatment” will be “a thing
of the past.”

Edwards concluded with conviction: “If we stand back and say it can’t be
done, this is letting our patients down.”¢

Edwards and Watson are joined by a growing number of the world’s leading
bioethicists who have already gone on record calling for the legalization of
human cloning. These include Udo Schuklenk, co-editor of Bioethics, one of
the world’s leading bioethics journals, on his Ethx Blog; D. Elsner of the Uni-
versity of Melbourne in the Journal of Medical Ethics; and Hugh McLachlan of
Glasgow Caledonian University, who published a “vigorous defense” of human
cloning in the prestigious New Scientist magazine.>’

For now, it is a biological fact that all children have a mother and a father. This
might well change. Forget about having to buy sperm or eggs from “donors” or
deal with surrogate mothers who want to receive baby pictures. Cloning is the
ultimate one-parent family—a family in which the child has, literally, only one
parent. For adults intent on safeguarding their parental rights, cloning would
be a dream come true.



TWO-PARENT FAMILIES

Married Mother and Father

The main player on the “intentional two-parent family” scene has been around
for a long time and is otherwise known as the “married mother and father.”
This remains a popular option for today’s would-be parents. Despite wide-
spread divorce and high rates of single-parent childbearing, quite a few pro-
spective parents still choose someone of the opposite sex to fall in love with
and marry before they have children together (or sometimes the woman be-

comes pregnant unexpectedly and the couple will even marry before their
child is born).

When at all possible, the married mother and father usually opt to conceive
children the old-fashioned way, through sexual intercourse (or what our par-
ents’ generation quaintly called “making love”). The married mother and father
can be found pretty much everywhere, from the parks of San Francisco and
Seattle to the streets of the edgiest neighborhoods of New York. Diverse and
resilient, the married mother and father family has for millennia put down roots
everywhere in the world. Generally thriving wherever planted, the fruit this
family produces—children—is among the hardiest and healthiest in the world.

For it turns out that changes in family structure patterns over the past several
decades have given social scientists an opportunity to discover what having a
married mother and father actually does for children. By now, the evidence is
substantial. Having a married mother and father is correlated with increased
physical and mental health, as well as general life happiness, academic and in-
tellectual performance, behavioral success at school, and graduation from col-
lege.’® These children are also more likely to build successful family relation-
ships when they reach adulthood.” Children growing up with married mothers
and fathers are less likely to live in poverty and suffer its related problems.®
They are also less likely to suffer from physical or sexual abuse, abuse drugs or
alcohol, become involved in criminal or violent behavior, or engage in early
sexual activity and premarital childbearing.®!

Even when controlling for selection effects that could help explain such out-
comes, marriage is nevertheless linked to higher levels of health and happiness
and lower levels of alcohol and drug abuse for children and adults. Marriage
is also a wealth-creating institution—married couples on average earn more,
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save more, and build more wealth compared to people who are single or live
together.

Researchers are also finding that having parents who just live together is not
as good for children, on average, as having parents who are married. Adults
who live together are more similar to singles than to married couples in terms
of physical health®? and emotional well-being and mental health,® as well as
in assets and earnings.® Children living with parents in cohabiting unions have
outcomes more similar to children living with single parents than to children
from intact marriages.® Even biological fathers in cohabiting unions who live
with their children are not as involved and affectionate with their children as
are biological fathers who are married and share a home with their children.%

One major problem is that cohabiting unions are much less stable than mar-
ried unions. A recent study found that 50 percent of children born to cohabit-
ing couples have parents who split up by the time they are five years old, as
compared to 15 percent of children born to married couples.®” Couples who
live together on average report relationships of lower quality than do married
couples, with those living together reporting more conflict, more violence, and
lower levels of satisfaction and commitment.®® Even biological parents who live
together have poorer quality relationships and are more likely to split up than
parents who marry.® These differences might occur in part because people
who choose to live together are less committed to each other.”

Same-Sex Marriage and Parenting

Since same-sex marriage was made the law of Massachusetts by a 2003 state
supreme court decision, the debate about gay marriage has exploded on the
U.S. national scene. In 2008, Connecticut’s high court legalized same-sex mar-
riage and New York State began recognizing same-sex marriages legally con-
tracted outside the state. That same year, the California Supreme Court passed
same-sex marriage with a law that was later overturned by voters in Proposi-
tion 8. That ballot initiative, in turn, was later declared unconstitutional by the
court, with more challenges from both sides likely. In 2009, same-sex marriage
became legal for all lowans, while Vermont became the first state to legalize
same-sex marriage by legislative rather than judicial action. The legislatures of
Maine and New Hampshire followed suit the same year. In Washington, D.C.,
same-sex marriage became legal in 2010. In New York State, in 2011.



Looking abroad, between 2001 and 2010, the Netherlands, Belgium, Canada,
Spain, Norway, South Africa, and Argentina were among the nations to legalize
gay marriage, sometimes in the midst of heated debate. Additional U.S. juris-
dictions and states, and countries such as France and Britain, legally recognize
same-sex relationships through domestic partnerships or civil unions.

What do we really know about children’s experiences when they do not grow
up with both their mother and father? In many areas we know a great deal. In
others, we need to learn more.

Increasing numbers of people realize that marriage has important benefits for
children. What many do not realize, however, is that existing research suggests
that there is something about the marriage of a child’s biological mother and
Jfather that carries these benefits. Marriage alone does not make the difference.
For example, children raised in families where a biological parent is married to
a stepparent appear more like children of single parents than children of mar-
ried parents on many important social indicators.”

Some advocates for legalized same-sex marriage claim that it will be good for
children because the children will have two married parents. But the stepfamily
data suggests it may not be that simple. We do not know how much the poorer
outcomes in stepfamilies are due to the history of family dissolution or other
problems unique to stepfamilies and how much is due to the child being raised
in 2 home with a (non-biological) stepparent.

Most stepparents are without question good people who do their very best to
raise the children in their care. Nonetheless, it is vital for those shaping family
policy to be acquainted with the large body of research that shows that chil-
dren raised by non-biologically-related adults are at significantly greater risk of
abuse. Many are not aware of the considerable research that reveals that their
mothers’ boyfriends and their stepfathers abuse children more often on average
than their fathers do—and that children are especially at risk when left in the
care of their mothers’ boyfriends. More than seventy reputable studies docu-
ment that an astonishing number—anywhere from one-third to one-half—of
girls with divorced parents report having been molested or sexually abused

as children, most often by their mothers’ boyfriends or their stepfathers.”> A
separate review of forty-two studies found that “the majority of children who
were sexually abused...appeared to come from single-parent or reconstituted
families.”” Researchers Martin Daly and Margot Wilson conclude: “Living with
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a stepparent has turned out to be the most powerful predictor of severe child

abuse yet.””

The fields of evolutionary biology and psychology yield some insights into why
children are, on average, far safer with their biological parents. David Popenoe,
family scholar and sociology professor emeritus at Rutgers University, sums up
the research this way:

From the perspective of evolutionary psychology, the organization of the
human nuclear family is based [in part on/...a predisposition to advance
the interests of genetic relatives before those of unrelated individuals, so-
called inclusive fitness, kin selection, or nepotism.”” With respect to chil-
dren, this means that men and women have likely evolved to invest more
in children who are related to them than in those who are not.” The world
over, such biological favoritism seems to be the rule.”’

Of course, to recognize that adults tend to favor their biological children is not
to say that this predisposition is necessarily or always a good thing. Rather, it
is to recognize that this tendency is highly common and probably even hard-
wired, or biologically primed, into humans. Ideally, all of us would be as
deeply committed to and concerned for other people’s children as we are for
our own, but practically speaking the human race is not there yet.

The example of adoption, however, remains an inspiration. When the state
carefully screens prospective adoptive parents and these parents receive social
support for their role as parents, and particularly when adopted children can
be raised from birth by parents who are committed to one another over the
long haul, most of the outcomes for such children don’t look a lot different
from those raised by their biological married parents, and are certainly bet-

ter than if they were raised in an abusive, neglectful, or otherwise inadequate
home. So again, while biology is not everything—biological parents can fail
their children, and adoptive parents are generally highly committed and loving
parents—research reveals that biology does matter.

What relevance does this research have to same-sex marriage and parenting?
The two persons in a same-sex couple cannot both be the biological parents of
the child. In many same-sex unions, children are brought into the union from
previous relationships. Even children born to same-sex couples are conceived
using “third-party donors”—sperm or egg donors, and/or surrogate mothers.



One could argue that the family structure most of these families most closely
resemble is that of a stepfamily, a family structure in which one parent is the
biological parent of the child and the other is not.”® Only when a same-sex
couple adopts a child do they have a symmetrical relationship to the child, that
is, both are non-biological but legal parents of the child.

There are some studies that try to address how children of gay and lesbian
parents fare. But there are challenges. Same-sex parenting has only recently be-
come more common and visible, and the numbers will always be small within
the overall population. In addition, much of the existing research looks at iso-
lated questions, such as whether children raised by same-sex couples are more
likely to be gay and lesbian themselves, or whether they identify with non-
traditional gender roles. On broader measures of child well-being, most studies
find little difference between children of same-sex parents and other children.
But the field of research has important limitations.

In a review essay, developmental psychologist Charlotte Patterson of the Uni-
versity of Virginia traces the trajectory of research on children raised by lesbian
or gay parents.” Patterson is well-placed to write such a review, as she has
been a lead author or co-author of much of such research in the U.S. She notes
that early research typically focused on children born to heterosexual parents
and raised by their lesbian or gay parent (usually the former) after divorce.
These studies tended to compare these children with children raised by di-
vorced heterosexual parents whose orientation remained heterosexual, and
typically found little difference between the two groups. Patterson observes
correctly that these findings were useful for courts in making custody deci-
sions. However, they reveal little that is helpful about the broader experience
of children raised by lesbian mothers, since they compared children in one
kind of fatherless home (a divorced-from-a-man, lesbian mother-headed house-
hold) with children in another kind of fatherless home (a divorced heterosex-
ual mother-headed household). If both groups of children overall were suffer-
ing the well-documented effects of divorce, such problems would not appear
when comparing these two samples.

Next came studies of children who had been raised from birth by lesbian
mothers. One example, the Bay Area Families Study, included a small conve-
nience sample of children between the ages of four and nine. The children
appeared to be progressing normally on several measures. Patterson notes that
while the findings were reassuring, it was possible that these children were not
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representative, since the sample was assembled by word-of-mouth. Perhaps
only high-functioning families had responded.

With that in mind, Patterson and several colleagues embarked on a research
partnership with the Sperm Bank of California, which had long served lesbian
as well as heterosexual women. This study, again, revealed little difference be-
tween the children raised by lesbian mothers and those raised by heterosexual
mothers. But, again, the researchers were comparing what I consider to be two
subgroups of an overall perhaps more troubled population—the sperm donor
offspring. In a 2010 study colleagues and I conducted of young people con-
ceived this way, we found that compared to young people who are adopted
and to those raised by their biological parents, the sperm donor offspring, as a
group, feel more loss and confusion about identity and family, and fare worse
on outcomes related to substance abuse and delinquency.®

Patterson’s next step was to use data from the highly-regarded National Longi-
tudinal Study of Adolescent Health. She and her colleagues examined the data
on 12,000 teens and were able to isolate those whose parents said they were
in a “marriage-like” relationship with someone of the same sex. Unfortunately,
there were only forty-four such teens whose parents were in such a relation-
ship and who were willing to reveal it to the investigators. Nonetheless, based
on that sample, Patterson and her colleagues concluded that “the qualities of
family relationships rather than the gender of parents’ partners were consistent-
ly related to adolescent outcomes.”®' Patterson noted Susan Golombok’s work
in Britain and the U.S., which has relied upon similar samples that attempt to
be representative, but because of the challenges of studying this population
nonetheless include only small numbers of typically young children.

With a somewhat different perspective, an important review of studies on
same-sex parenting was prepared in 2003 by sociologist Steven Nock, who,
like Patterson, was based at the University of Virginia (he passed away in
2008). After reviewing several hundred studies available at that time, Nock con-
cluded that they all “contained at least one fatal flaw of design or execution”
and “not a single one of those studies was conducted according to general ac-
cepted scientific standards of research.”®

Problems and limitations that Nock and other reviewers noted at the time in-
clude:



® the absence of nationally-representative samples used in studies on same-sex
parenting (Patterson and her colleagues have since taken advantage of the
National Longitudinal Study of Adolescent Health data)

B outcome measures were limited

® studies often relied on a mother’s report of her parenting rather than objec-
tive measures of the child’s well-being

® the virtual absence of long-term studies that follow children of same-sex par-
ents to adulthood

But the biggest problem by far, Nock noted, was that the vast majority of the
studies compared single lesbian mothers to single heterosexual mothers.?* They
tell us nothing about how these children compare to children raised by their
biological mother and father.

In summer 2010, much attention was given to a study published in Pediatrics
that claimed that children of lesbian mothers actually do better than children of
heterosexuals. However, like nearly all earlier studies, this one relied on a con-
venience sample—in this case “154 prospective lesbian mothers” who between
1986 and 1992 “volunteered for a study that was designed to follow planned
lesbian families from the index children’s conception until they reached adult-
hood.”® It may well be higher-functioning couples who volunteer to have their
parenting skills and their children’s behavior studied.

Earlier that same summer my colleagues and I released our study of sperm
donor offspring. Our sample was drawn from a web-based panel of one mil-
lion American households who had signed up to receive surveys on a wide
variety of topics. Among our 485 sperm donor offspring were thirty-nine who
were conceived to lesbian couples (the rest were conceived to single mothers
by choice or heterosexual married couples). Our study also had comparison
groups of 562 young adults who were adopted as infants and 563 who were
raised by their biological parents.®

We found that the adult donor offspring of lesbian couples were not that dif-
ferent in many ways from other donor offspring in their concerns, for example,
about accidental incest, kinship confusion, longings to know more about their
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ethnic background, and issues of trust in their families. And although in some
ways the donor offspring of lesbian mothers are faring better than other donor
offspring, substantial minorities still report distress and sadness over their ori-
gins and the absence of their biological father in their lives, and more than half
report curiosity about their biological father and his family. The donor offspring
of lesbian mothers were also twice as likely as those raised by their biologi-

cal parents to have struggled with substance abuse issues.® These findings are
provocative and troubling. Without question, they speak to the need for more
attention to and research about the possible difficulties these young people
might face.

For now, it is too simple to assume that, for children, having two moms or two
dads is just the same as having a mom and a dad. The reality for children of
same-sex couples is much more likely to be highly nuanced. One thirty-year-
old man raised by lesbian mothers writes:

When I was younger, I was very aware of the assumption: two women plus
a son equals a fucked up guy. You get these very concerned liberal report-
ers asking, “Didn’t you miss your dad? Wasn't that hard?” This is an issue
that can’t be boiled down to a sound bite. There is a real story to the whole
question of my father, but then there was this public persona that I felt 1
bhad to present. [My lesbian mothers| weren’t coming to me and saying,
“Don’t talk about [your feelings about not knowing your dad.] You bhave
to present yourself to be just fine.” It was internal pressure. I felt protective
of my family. You are aware of the political issue. You are aware of what
you are saying and how they will judge you.®’

As any other child does, children raised by same-sex couples love their par-
ents. Many of them appear to want the right of marriage for their parents. But
these children may also worry about their parents, who face social stigmas, and
may not want to add to their burden by expressing a sense of loss about their
own absent biological parent. It is possible that these children, like some who
are raised in divorced or single-parent or stepfamilies, also struggle with the
absence of both mother and their father in their daily lives.

Despite the slim evidence available about same-sex parenting and children
up to this point, a number of professional organizations in the United States—
including the American Psychological Association, the American Psychiatric



Association, and the American Academy of Pediatricians—have already em-
braced same sex-marriage and parenting.

There are two problems with this. First, to make their case these organizations

have relied on the same limited studies I described earlier. Second, these orga-

nizations are acting in direct contradiction to other mainstream professional or-
ganizations and institutions that until recently have stressed the research reveal-
ing the overall benefits to children of the married, two-parent biological family.
Consider this simple chart:

BEFORE NOVEMBER 2003 MASSACHUSETIS COURT DECISION MANDATING

LEGALIZATION OF SAME-SEX MARRIAGE AND MAKING IT THE FIRST U.S. STATE TO
HAVE THIS OPTION:

AUGUST 2001: New York Times runs front-page review article summarizing
research on the importance of two biological parents for child well-being.

JUNE 2002: Child Trends research brief concludes that the family structure
that most helps children is two biological parents in a low-conflict marriage,
emphasizing that it’s not just two parents but two biological parents that seems
to make the difference.

APRIL 2003: National Council on Family Relations releases fact sheet stating the
importance of both biological parents for child well-being.

JUNE 2003: U.S. Census Bureau releases report saying that its data reveals
importance of two-parent families for child well-being.

AFTER NOVEMBER 2003 MASSACHUSETITS COURT DECISION MANDATING

LEGALIZATION OF SAME-SEX MARRIAGE:

JULY 2004: American Psychological Association releases statement supporting legal
recognition of same-sex marriage, in part because it will be better for the children.

MAY 2005: American Psychiatric Association votes to support legal recognition of
same-sex marriage; supporting documents say it will be better for the children.

JULY 2006: American Academy of Pediatricians, in their journal Pediatrics, calls
for same sex- marriage rights, stating that denial of such rights harms children.
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Since late 2003, none of the organizations or institutions that previously af-
firmed the importance for children of the married, two-parent biological family
have made such bold, clear statements on the matter again. In essence, they
and other leaders in this country have either gone silent on the issue or have
embraced a small body of limited data to say that same-sex marriage and par-
enting is just fine for children.

I would rather that we wait and let a generation of young people raised by gay
dads and lesbian moms grow up and tell social science researchers—and all of
us—how they feel about mothers and fathers, what they lost, what they gained,
what they needed and if they got it. I would prefer to let them tell us if anti-
gay stigma was their only problem or if they faced other problems as well.

In the meantime, these new policies are already having effects. There are af-
firmative early reports that use of third-party donors to conceive children does
appear to be increasing in jurisdictions that have recognized same-sex marriage
or similar arrangements, as couples with new legal protections now seek assis-
tance from fertility clinics to achieve pregnancies.

A 2007 report from Britain claimed that “Lesbians and single women in Britain
are increasing their share of donor insemination, accounting for 38% of such
treatment last year compared with 28% in 2003 and 18% in 1999.”% Especially
noteworthy is that this trend, if the numbers are verifiable, was occurring be-
fore 2008. For decades, and even after civil partnerships were legalized in Brit-
ain in 2004, British fertility law has said that the child’s “need for a father” must
be taken into account when offering fertility treatments. Despite that clause,
rates of lesbian and single women inseminated by clinics have been rising. In
May 2008, after a long and heated national debate, the fertility treatment au-
thority dropped the “need for a father” clause—removing the last policy barrier
for lesbians and single women to access donor insemination services in the
nation’s clinics.®

In Massachusetts, a December 2007 news report read:

Since the legalization of same-sex marriage there has been a marked in-
crease in the number of gay couples seeking assisted reproduction, a medi-
cal center specializing in in vitro fertilization said....“Each year we’re
seeing an annual increase of about 50 percent in the number of same-sex



couples coming to us for IVF to have their children and build their fami-
lies, ” said Dr. Samuel Pang, Medical Director of Reproductive Science Cen-
ter of New England. RSC has eight locations throughout New England. ..
and is the seventh largest medical practice of its kind nationwide. “I don’t
know how much equal marriage rights for gay and lesbian couples has
affected the upward shift, but it seems to be the trend over the last three or
Sfour years.™®

Turn next to Denmark, which passed a law in 1989 allowing gays and lesbi-
ans to enter registered partnerships. In 2006 the parliament then passed a law
allowing lesbian couples and single women the right to obtain free artificial
insemination at publicly-funded hospitals. Mikael Boe Larsen, chairman of the
Danish National Association for Gays and Lesbians, said, “People are almost
euphoric, people are crying, and especially the lesbians are extremely happy
since it is a governmental approval of their family form.”"

In other nations, too, there is evidence that marriage rights and rights to artifi-
cial reproductive technologies are seen to go hand in hand. In 2005 in Victoria,
Australia, the Victorian Gay and Lesbian Rights Lobby released a survey of 652
gay and lesbians persons that revealed, among other things, that 98 percent of
those surveyed wanted same-sex marriage to be made legal in Australia, and
that more than 90 percent felt that gay and lesbian couples “should have access
to assisted reproductive technologies such as clinical insemination of donor
sperm and IVE.” Moreover, the survey revealed that “77 percent supported al-
truistic surrogacy as a right.”?

In Norway, the law affirming the right to same-sex marriage that was passed
in 2008 also affirms the right for lesbian women to have access to artificial
insemination.”® In nation after nation, the right to marriage is also interpreted
as a right to access reproductive technologies that deliberately deny children a
relationship with one or both of their biological parents.

Co-Parenting Pre-Conception Arrangements

Next, let’s consider one of the newer and more surprising of the intentional
two-parent arrangements. In this model, two would-be parents look around,
see many divorced parents trying to “co-parent” their kids in separate homes,
and decide, hey, why not skip the falling in love, getting married and divorced
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part and just set up a split life for our child before the child is even conceived?
Anyone—gay or straight—can enter into this arrangement, and potential par-
ents typically use insemination technology to conceive. The hoped-for outcome
is a child—without any of the complications or obligations of a relationship
between the parents.

In summer 2005 www.parentsincluded.com was launched. This British website
was intended for lesbian and single women who wish to bear a child using
donor sperm and want “both parents” to play a role in the child’s life. Poten-
tial sperm donors seeking to have some kind of relationship with the resulting
child were invited to enroll.”*A more recent version of this type of website is
www.co-parentmatch.com, where you can “Find Your Co-Parent or Sperm Do-
nor” using a pull-down menu of options. A similar site in Canada, the “LGBT
Parent Matchmaker,” helps those who wish to locate and pair with one or more
opposite-sex partners with whom to conceive and “co-parent” a child.”” In New
York City, the Gay, Lesbian, Bisexual and Transgender Community Center of-
fers a “sperm and egg mixer” where interested parties can “discover just how
creative, innovative and brave LGBT people can be when it comes to exploring
the possibilities of new kinds of family structures.”® In a particularly enterpris-
ing example, one woman ran a classified ad on a West Hollywood news web-
site that read: “I am a single mom who wants to have another baby, but does
not wish to use anonymous donor sperm. If you would like to be a father with
visitation rights, send a picture and introductory letter to Kelly W.””

In Single by Chance, Mothers by Choice: How Women Are Choosing Parenthood
without Marriage and Creating the New American Family, author Rosanna
Hertz relates the story of “Annette” who, at thirty-eight and single, was diag-
nosed with severe endometriosis. Encouraged by her doctor to get pregnant
soon if she wished to have children, Annette then “became pregnant with a
former lover, a relationship that had ended years before.”® Annette told the
interviewer that her former lover “didn’t anticipate that he would fall in love
[with the child], kind of, that he would be so emotionally bonded. And that’s
what ended up happening” (81).

Annette goes on: “He got very involved when Ben was born and just through
the months and years of parenting, he’s not faded into the background....

He just kept getting more and more interested. And at this point, there’s not
any wavering about it. My son has a dad” (81-82). Hertz says that Annette



“described a weekly routine that resembles those worked out by cooperative
divorced parents” (82):

We don't have set times. We didn’t negotiate it or go to court or sign a doc-
ument. But it’s evolved into a pretty patternized [sic] kind of thing which
involves one night a week that Ben stays at bis house without me, and one
night a week after school like on a Wednesday or something... And then
[some nights] bis dad will come over to our house around seven-thirty or
so...to do the visiting and bath and bed routine.

We also spend time usually on Sundays all together, the three of us...try to
have some time in the weekend when we’re all three together, because that
has become very important for Jobn. He really—that’s what keeps him in
this, is the family time. He really likes that a lot, much more than he an-
ticipated. (82)

But, Hertz explains, “whereas the donor particularly liked the time spent as a
family, Annette was much more uncertain about its meaning, seeking therapy
to sort out her feelings toward John and his unexpected reemergence in her
life” (82):

I have kind of mixed feelings. In one sense I do like it that it’s a lot easier
to take care of a kid when there are two adults around, I won't deny that.
The part of it that I don't like is I feel a little bit false in that it’s like playact-
ing, or pretending to be a family when we’re not a family. And I feel a little
bit like living a falsehood there. (82)

After reading her story, I put down the book, stared into space, and imagined
myself in conversation with Annette. These were the only words I could find:
“T don’t claim to know much about you or your child. But T do know this: you
are Ben’s mother; John is Ben’s father. And a child, a mother, and a father is a
pretty core definition of a family. To pretend anything otherwise is to play an
incredible head game with your son—a head game that, given all the anxiety
you're expressing, isn’'t even working for you. My advice is this: Give it up.
You have a beautiful son. Your son has a father, a kind man who loves him
dearly. Maybe you would like to marry the father. Maybe not. But at least stop
pretending that you haven’t created a family—a family, sadly, divided even
before your son was conceived.”
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Same-Sex Procreation?

By far the most egregious experimentation with two-person parenting is hap-
pening in the hard sciences, specifically in laboratories at some of the world’s
leading universities. Scientists are now seeking to fuse sperm and eggs in unex-
pected ways to create human embryos for implantation in the womb.

In June 2005, researchers at Sheffield University in Britain announced that they
are now able to develop human embryonic stem cells into early forms of cells
that can become eggs and sperm. If they succeed, such work holds the poten-
tial to free same-sex couples from relying on sperm or egg donors. Instead,
they could have children genetically related to both of them.

Headlining stories worldwide were frank about the implications. “The con-
sequences of such work might even mean gay couples or single men could
produce children,” a reporter remarked in the June 20, 2005, Guardian.”® “The
technique raises the possibility that gay couples will be able to have biologi-
cal children,” another reporter observed in the New Zealand Herald the next
day.'® Another June 21, 2005, article about the Sheffield research and similar
work underway at Monash University in Australia headlined in Australia’s Her-
ald Sun: “Doing Away with Donors.”™! In a story filed from Copenhagen that
ran at ProudParenting.com, an American advice and support website for gay
and lesbian parents, the headline read, “Stem Cell Research May Provide Hope
to Gay Couples.” The article said the research is “huge news for the gay and

lesbian community.”*

Other scientists are pursuing similar research goals. In 2004, scientists in Japan

succeeded in creating a mouse with the genetic material of two females and no
male.'® They created over 450 embryos, of which 370 were implanted and ten

were born alive. Of those ten, only one survived to adulthood.

So, do children need two parents? Well, yes. But in today’s family debates which
two parents can be construed as widely open to interpretation. Further, some
ask, if two parents are good for children, could three parents be even better?

THREE-PARENT FAMILIES

Sometimes when the earth moves it doesn’t make a sound. That’s what hap-
pened several years ago in Harrisburg, Pennsylvania.



On April 30, 2007, a state superior court panel ruled that a child can have three
legal parents. The case, Jacob v. Shultz-Jacob, involved two lesbians who were
the legal co-parents of two children conceived with sperm donated by a friend.
The panel held that the sperm donor and both women were all liable for child
support. Arthur S. Leonard, a professor at New York Law School, observed,
“I'm unaware of any other state appellate court that has found that a child has,
simultaneously, three adults who are financially obligated to the child’s support
and are also entitled to visitation.”'*4

The case follows a similar decision handed down by a provincial court in
Ontario, Canada, in January 2007. That court also ruled that a child can legally
have three parents. In that case, the biological mother and father had parental
rights and wished for the biological mother’s lesbian partner, who functions as
the boy’s second mother, to have such rights as well.'*

The concept of assigning children three legal parents is not unique to North
America. In 2005, expert commissions in Australia and New Zealand proposed
that sperm or egg donors be allowed to “opt in” as a child’s third parent.

Many observers believe that children have already had three or more parents
for quite some time—after all, many children grow up in stepfamilies or adop-
tive families. What these observers fail to acknowledge is that even in stepfami-
lies or open adoption scenarios children still have at most two legal parents. In
open adoptions, a birth mother who remains in contact with a child she has re-
linquished to another couple has no legal rights to act as a parent to that child.
Meanwhile, a stepparent cannot become a child’s legal parent unless the child’s
other legal (usually biological) parent has parental rights revoked or dies, and
either way the stepparent then must go through a formal adoption process to
become the child’s parent by law.

When it comes to legal parenthood, this “rule of two” has not been breached
in the past. It has remained intact out of respect for the rights of the existing
legal parents and in recognition that plenty of conflict can arise even between
two parents. Why would the state throw a third person with equal legal stand-
ing into the mix?

But today, supporters of the recent three-legal-parent proposals and rulings
have a different point of view. They say, if two parents are good for children,
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wouldn’t three parents be better? It is true that some three-parent petitions
are brought by adults who appear deeply committed to the child in question.
In the Ontario case, both women and the father all seem devoted to the boy.
But in Pennsylvania, the sperm donor, whom the children called “Papa,” was
ordered to pay child support over his objections, and the lesbian co-mothers
have already split up.!® In another recent case in Ontario, a lesbian couple
used a “known donor”—a gay friend—to conceive their child. All parties in-
tended before the child’s birth to seek legal parental status for the three of
them. But they never managed to initiate the legal case and eventually became
embroiled in a court battle over whether the gay father’s parenting rights can
be terminated so that the second lesbian mother can adopt the child.'””

Polyamory

Same-sex marriage is currently legal in some states and jurisdictions of the U.S.
and several nations of the world. Other arrangements for same-sex couples,
such as civil unions and domestic partnerships, are also legal in some places.
The struggle for the recognition of same-sex marriage and partnerships will
likely continue. But for some legal scholars today, same-sex marriage is not all
that interesting anymore. They have made their case. They are seeing victories
beginning to stack up in courts. The latest hot topic is polyamory.

Polyamory—defined as “ethical non-monogamy” by its proponents—Iliterally
means “many loves.” It describes relationships involving three or more peo-
ple. One or more couples within the relationship may or may not be married
to one another (which distinguishes it from polygamy, where more than one
woman is married to the same man). Polyamorists say their relationships also
do not resemble “swinging” (from the 1970s), because they emphasize open
communication, respect, and “ethical” treatment of one another.

The debate about legal recognition of polyamorous relationships—or some
form of group marriage—is already well underway. A major report issued in
2001 by the Law Commission of Canada, Beyond Conjugality: Recognizing and
Supporting Close Personal Relationships, viewed marriage as a “close personal
relationship” and asked whether such relationships should be “limited to two
people.”' Its conclusion: probably not.

In An Introduction to Family Law (Oxford University Press, 2001), Gillian Doug-
las of Cardiff Law School speculated, “The abhorrence of bigamy appears to



stem...from the traditional view of marriage as the exclusive locus for a sexual
relationship and from a reluctance to contemplate such a relationship involv-
ing multiple partners.”'” For Prof. Douglas, the idea that marriage means two
people is a “traditional” and perhaps outdated way of looking at this type of
relationship.

In 2004, Elizabeth Emens of the University of Chicago Law School published a
substantial legal defense of polyamory—“Monogamy’s Law: Compulsory Mo-
nogamy and Polyamorous Existence”—in the New York University Review of
Law and Social Change.''® Prof. Emens suggests that “we view this historical
moment, when same-sex couples begin to enter the institution of marriage, as

a unique opportunity to question the mandate of compulsory monogamy.”!!!

Mainstream cultural leaders have also hinted at or actively campaigned for
polyamory. Roger Rubin, former vice-president of the National Council on
Family Relations—one of the main organizations for family therapists and
scholars in the United States—believes the debate about same-sex marriage has
“set the stage for broader discussion over which relationships should be legally
recognized.”''? The Alternatives to Marriage Project, whose leaders not long
ago were often featured by national news organizations such as MSNBC and
USA Today in stories on cohabitation and same-sex marriage, includes poly-
amory among its important “hot topics” for advocacy.'** Meanwhile, the Unitar-
ian Universalists for Polyamorous Awareness hope to make their faith tradition

the first to recognize and bless polyamorous relationships.!

A July 2009 Newsweek story estimates that there are more than half a million
“open polyamorous families” living in America.'"> Reporter Jessica Bennett ar-
gued that polyamorists could soon start using that bumper sticker often found
on the cars of lesbian and gay activists: “We Are Everywhere.” Nearly every
major city in the U.S. has a polyamory social group of some kind. The poly-
amory magazine, Loving More, has 15,000 subscribers. Books and sex columns
with titles like Open and Opening Up are proliferating, while The Ethical Slut
(1997)—*“widely considered the modern ‘poly’ Bible”!"*—was recently released
in a new edition.!” In 20006, “polyamory” was added to the Merriam-Webster
and the Oxford English dictionaries. Ken Haslam, curator of a polyamory
library at the Kinsey Institute and a self-professed polyamorist, remarks that
there “have always been” some people talking about the “labors of monoga-

my,” but “finally, with the Internet, the thing has really come about.”'®
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It is not unusual for children to be present in polyamorous unions. Websites for
practitioners of polyamory devote considerable space to the challenges of be-
ing a poly parent.

At one online chat room, one mom said “Polyamory is what my kids know.
They know some people have two parents, some one, some three and some
more. They happen to have four. Honestly? Kids and polyamory? Very little of
it effects [sic] them unless you're so caught up in your new loves you're letting
it interfere with your parenting.”'*®

On this same site, another older mom advised a young poly mother-to-be who
is not sure how to manage a new baby and her poly lifestyle:

Having a child...and being poly isn't exactly a cakewalk, but...it is pos-
sible. Sometimes it means that you take the baby with you to go see your
OSO [Other Significant Other], or your OSO spends more time at the house
with you, your husband, and the baby, and sometimes things will come up
where plans bave to be cancelled at the very last minute because baby is
sick or something... . There is a lot of patience that is needed from all parties
involved, but it can be done. The first six montbs are extremely hard."*
(Emphasis in original)

Another woman was offended by her best friend’s lack of support for her poly-
amorous relationship that involves a couple who have a six-year-old daugh-
ter. “No matter how happy and content that kid is, according to my friend we
and her parents are undoubtedly wreaking some serious damage on her by
not completely concealing our relationship from her,” the woman complains.
“Sometimes intelligent, goodhearted, rational people who know you fairly well
can still hold rather irrational and bigoted opinions.”'** Another polyamorous
mother wrote that she has a “simple rule” for her twelve-year-old son: “What
happens at Mommy’s house stays at Mommy’s house if you want to keep visit-
ing Mommy.”"??

The Newsweek article features a polyamorous “cluster” involving Terisa, Matt,
Vera, Larry, and Scott, which also includes Matt and Vera’s six-year-old son. All
five adults and the boy spend weekends together, an arrangement, one scholar
is quoted as saying, that would be fine for the boy “so long as it’s stable.” Ben-
nett notes that most polyamorists are “too busy” for political activism, but they



are quite concerned about custody issues, especially after one poly mom lost
custody of her son after “outing” herself in an MTV documentary in 1999. (One
website warns readers: “If your PolyFamily has children, please do not put
your children and family at risk by coming out to the public or by being inter-
viewed [by] the press!”!#)

Another hurdle for poly families: there just don’t seem to be a lot of families
like them around. One pro-poly website despairs: “One challenge that faces
poly families is the lack of examples of poly relationships in literature and
media.”?* A sister site offers the PolyKids Zine. This publication for kids “sup-
ports the principles and mission of the Polyamory Society,” and contains “fun,
games, uplifting PolyFamily stories and lessons about PolyFamily ethical liv-
ing.” Its book series includes titles such as The Magical Power of Mark’s Many
Parents and Heather Has Two Moms and Three Dads.'*

If polyamorists are too busy to push for marriage rights, their supporters might
fight the battle for them. In an influential document, “Beyond Same-Sex Mar-
riage: A New Strategic Vision for All Our Families and Relationships,” released
in 2006, over three hundred gay and lesbian activists and their supporters—
including attorneys, academics, grassroots leaders, and luminaries such as
Gloria Steinem, Barbara Ehrenreich, and well-known professors from the Ivy
Leagues—called for “legal recognition for a wide range of relationships, house-
holds and families” including “households in which there is more than one
conjugal partner.”'?

Polygamy

No one can predict the legal future of polyamory. But in a startling develop-
ment coming from a very different direction, another challenge to the concept
of marriage and parenthood as involving two people is resurging—polygamy, a
marriage form with deep roots in human history and still in evidence in many
parts of the world.

The debut in spring 2006 of HBO’s television series, Big Love, which featured

a fictional and in some ways likeable polygamous family in Utah, propelled
polygamy to the front pages of American newspapers and put the idea of legal-
ized polygamy “in play” in some surprising quarters. That March, a Newsweek
article with the title “Polygamists Unite!” quoted an activist saying, “Polygamy
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is the next civil rights battle.” “If Heather can have two mommies,” he argued,
“she should also be able to have two mommies and a daddy.”'*” That weekend
on the Today show, hosts Lester Holt and Campbell Brown gave a sympathetic
interview to a polygamous family.

During the same month, the New York Times devoted much attention to the
subject of polygamy. One article featured several polygamous women watching
Big Love’s pilot episode and sharing such perspectives as “[Polygamy] can be

a viable alternative lifestyle among consenting adults.”'® In another piece, an
economist snickered that polygamy is illegal mainly because it threatens male
lawmakers who fear they would not get wives in such a system.'” In an 